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RECOVMENDED ORDER

Pursuant to Notice, a formal hearing was held in this
matter before Di ane C eavinger, Administrative Law Judge wth
the Division of Adm nistrative Hearings, on August 6, 2007, in
Pensacol a, Fl ori da.
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STATEMENT OF THE | SSUE

Whet her the Petitioner has been the subject of a

di scrim natory housing practice.



PRELI M NARY STATEMENT

In 2006, Petitioner filed a Charge of D scrimnation with
t he Florida Conm ssion on Human Rel ati ons (FCHR) cl ai m ng
housi ng di scrim nation against her by the Respondents based on
Petitioner’s nental disability. Specifically, the charge
al l eged that Respondents discrim nated agai nst her when they
wi thdrew their offer to renew the | ease to her apartnent and
forcibly evicted her fromthe prem ses after the | ease had
term nated. FCHR investigated the charge of discrimnation. On
February 6, 2007, FCHR issued a finding of No Probabl e Cause on
Petitioner’s claim Petitioner disagreed with FCHR s fi ndi ngs
and filed a Petition for Relief. The Petition was based on the
earlier Charge of Discrimnation.

At the hearing, Petitioner testified in her own behal f and
called eight witnesses to testify. Petitioner also offered the
deposition testinony of two witnesses and offered 41 exhibits
into evidence. Respondents offered seven exhibits into
evi dence.

After the hearing, Petitioner filed a Proposed Recommended
Order on Septenber 6, 2007. Respondents filed a Proposed

Recommended Order on Septenber 4, 2007.



FI NDI NGS OF FACT

1. Several years prior to 2007, Petitioner, \Wanda
Hut cheson, | eased one side of a duplex apartnent fromLGWMS. The
apartnent was |ocated on 3359 Greenbrier Circle, in GQulf Breeze,
Florida. During the tinme that LGVS owned the property, the
property nmanager found her to be a responsible tenant who paid
her rent on tine. Indeed, the manager felt that she had
i nproved the | ook and val ue of the property because she had done
extensive | andscaping in her front yard. The increase in value
was not shown by the evidence.

2. At the tinme, Petitioner’s |landlord knew that she had a
ment al di sorder known as Cbsessive Conpul sive Disorder (QOCD).
In part, the extensive yard work done by Petitioner was due to
her OCD. She regularly watered her yard with the shared
sprinkler systemthat served both apartments in the duplex.
However, the electricity for the water punp that operated the
sprinkl er system was hooked into the electrical systemfor the
apartnent adjoining Petitioner’s apartnent. The sprinkler
system was operated by a switch |ocated either by or in the
el ectrical box for the adjoining apartnment and the electrical
box for her apartnment. Petitioner was frequently in the area of
t hose boxes.

3. Respondent, Sand Dunes Property, LLC (Sand Dunes), is a

limted liability conpany owned and operated by Respondents,



Robert and Justin MacFarland. 1In 2006, Sand Dunes purchased
several parcels of rental property from LGV, including the
apartnment | eased by Petitioner.

4. I n February 2006, prior to Sand Dunes’ purchase of the
property, the MacFarlands visited the prem ses they were about
to purchase and net Petitioner. At that tine, Petitioner told
t he Respondents that she had OCD. She neither requested nor
i ndi cated the need for any special acconmodations fromthe
Respondents regardi ng her | ease. The evidence did not show t hat
t he Respondents knew or were aware that OCD could be a
disability that mght significantly interfere wwth a person’s
life activities. To them Petitioner did not seemnentally
di sabl ed and appeared able to carry out her daily activities.
She appeared to live her life as any other person mght. In
fact, anmong other things, Petitioner drove a car, occasionally
wor ked cl eani ng houses, performed yard work, had the el ectrical
part of her apartment’s sprinkler systemtransferred to her
el ectrical system paid her |ease and cared for other people’s
chi | dren.

5. Around March 2006, subsequent to the purchase of the
property by the Respondents, Peter Bouchard noved into the
apartnent next to Petitioner’s apartnent. Shortly after he
nmoved in, Petitioner was watering her yard with the sprinkler

system M. Bouchard saw her and turned off the sprinkler



system He told her he did not believe in watering the grass
and that he did not want his yard watered. He told her that as
|l ong as the punp was hooked to his electrical box that she could
not use the sprinkler systemsince he was paying for the
electricity used in its operation. He suggested that she could
have the punp transferred to her electrical box if she wanted to
continue to use the system

6. Petitioner called Respondents and |eft a nessage about
the need to transfer the electrical connection for the sprinkler
systemto her electrical box and to nake sure it was alright for
her to pay to have the systemtransferred. The evidence did not
show that she related the details of M. Bouchard' s actions to
Respondent’s. She did not receive a response to her nessage and
eventually paid for the systemto be transferred to her
el ectrical box. At sone point, even though she did not own the
sprinkl er systems conponents, she renoved the sprinkler heads
from M. Bouchard s side of the yard. She capped the pipe where
t he heads had been and filled the hole. She did not tell anyone
t hat she had renoved the sprinkler heads, but kept the sprinkler
heads i n her apartnent.

7. Additionally, during March 2006, Petitioner conpl ai ned
to Santa Rosa Aninmal Control about M. Bouchard's two dogs being
abused by him and barking. She also conplained about the two

dogs of the nei ghbor who Iived behind her, Jodi Henning. Both



of these incidents were investigated by Aninmal Control and no
abuse was di scovered. In fact, the dogs never barked or only
barked for a short tinme when the investigator visited the dupl ex
on two occasions. Petitioner’s actions appeared to be in
retaliation for M. Bouchard's refusal to permt her to use the
sprinkl er system

8. Finally, at sone point, Petitioner while on her front
porch saw M. Bouchard’s son wal king to his apartnent. She told
t he boy that she would cause M. Bouchard's dogs to be renoved
for abuse and then woul d have himrenoved for the sane reason.
The comment upset both the boy and M. Bouchard.

9. On April 3, 2006, Sand Dunes nailed a witten offer to
enter into a new | ease wth Petitioner. The offer was nmade to
Petitioner because her | ease would term nate on May 30, 2006.
The offer was conditioned upon an increase in the nonthly rent
on Petitioner’s apartnment. The offer stated, “Please |et us
know by May 1st of your decision so that we may set up an
appointrment to review and sign your new | ease agreenent.” The
intent of the letter’s |anguage was to not be contractually
bound until a new | ease was signed by the parties. There was no
evi dence that Respondents treated any other potentially
continuing tenant differently.

10. Around April 4, 2006, M. MacFarland | eft a nessage

for Petitioner regarding a maintenance check on her apartnent’s



air conditioner. Petitioner returned the call and left a
nmessage that she could not be present at the tinme suggested and
asked that the work be perfornmed at another tine.

11. Petitioner received the witten offer of renewal on
April 5, 2006, and attenpted to accept the offer by leaving a
nmessage on Respondent’s tel ephone. After the first message
Petitioner left town to attend a famly function out of state.

12. Around April 6, 2006, air-conditioning maintenance
checks were perfornmed on nine of ten units owned by the
Respondents in the G eenbrier area.

13. Around April 6 or 7, 2006, Respondents were contacted
by M. Bouchard. M. Bouchard conpl ai ned about Petitioner to
the MacFarlands. He told themthat Petitioner had stolen the
sprinkl er heads out of his side of the yard and that she turned
off the electricity to his apartnment. He showed them a
phot ograph of the unlocked electrical box to his unit. He also
rel ayed to Respondents that Petitioner had repeatedly accused
hi m of abusing his dogs, not properly vaccinating his dogs and
had repeatedly reported himto Animal Control for animal abuse
and barking dogs. Apparently, M. Bouchard conpl ai ned enough
about Petitioner to Respondents to make them believe that
Respondent was a particularly disruptive and vengeful tenant.

14. At some point, Respondents becane aware of Jod

Henning's problens with Petitioner. M. Henning lived in a



different conplex fromPetitioner. However, her backyard

adj oined Petitioner’s backyard. She called the Sheriff's
Departnment on Ms. Hutcheson on a few occasions for problens she
had with Petitioner. None of the incidents anpbunted to an
arrest. During an evening in March 2005, Ms. Henning s dogs
were inside with her. They had not been outside. Ms. Henning
answered the door. Petitioner, who was quite angry, conpl ai ned
about Ms. Henning s dogs and told her that she had nmade an eneny
of Petitioner and that she would nmake Ms. Henning’s life

m serable. M. Henning called the Sheriff’s Departnment. The
911 operator asked if Petitioner was drunk. M. Henning said
that Petitioner was not drunk, but just crazy and nean.
Petitioner was told by | aw enforcenent personnel that Santa Rosa
County Aninal Control should be contacted if she had an issue
with a neighbor's dog. She then filed a conplaint with Santa
Rosa County Aninmal Control about Ms. Henning s dogs. Petitioner
made a simlar conplaint in April 2006. Neither conplaint was
found to have nerit by the investigator for Aninmal Control.

15. Additionally, Ms. Henning felt that she could not go
out in her yard without Petitioner comng out to watch her.
Petitioner never engaged in any physically, aggressive behavior.
However, Ms. Henning felt she becane threatening to the point

she was afraid.



16. Petitioner had told both Ms. Henning and M. Bouchard
t hat she had OCD. However, based on their observation of her,
nei ther thought that Petitioner was disabled by her condition.
They both thought that she was sinply nosy and nean. On the
ot her hand, there were forner nei ghbors who thought Petitioner
was a nice person and a good nei ghbor. However, the evidence
di d not denonstrate that these neighbors’ opinions were known to
t he Respondents during the tinme the offer to | ease was
out st andi ng.

17. M. MacFarl and obtai ned copies of "call reports”
recei ved by Animal Control regarding Ms. Henning and
M . Bouchard's dogs. Those reports consisted of conplaints in
March 2005 about Ms. Henning's two dogs, and in March 2006
concerning Ms. Henning's two dogs and M. Bouchard's two dogs.

18. On April 10, 2006, Respondents sent a letter on Sand
Dunes' stationary revoking the earlier offer to | ease her
apartnent after expiration of her |ease. Based on the
Respondents |imted know edge about Petitioner during the tine
the offer to | ease was outstanding, their conclusion was neither
unreasonabl e nor discrimnatory. Thereafter, the Respondents
were entitled to rely on the expiration of the |lease by its
terms and the peaceful return of the prem ses.

19. Petitioner received the revocation |etter around

April 12, 2007, when she returned hone fromout of state. No



expl anation was given in the letter for the withdrawal of the
offer to | ease.

20. Petitioner called M. McFarland on the date she
received the revocation letter. She was very distraught and
tearful. During the |Iong conversation, the only explanation
Respondent recalled from M. MacFarl and as to why Respondents
Wi thdrew their offer was that he did not |ike her. Petitioner
al so was told to conmunicate with their |awer, Keri Anne
Schul tz, Esquire.

21. Petitioner went to Ms. Schultz's |law office to discuss
the situation with her. M. Shultz was not in the office.
Petitioner was told by the receptionist that she could not wait
in the office for Ms. Schultz to return. M. Hutcheson wanted
to wite Ms. Schultz a note regarding renting the dupl ex.

M. Bordelon, Ms. Schultz's partner, threatened to call the
police if Petitioner remained at the office. Petitioner |eft
the offi ce.

22. Thereafter, the only conmunication fromthe
MacFarl ands or their attorney was | egal notices to vacate the
prem ses. Petitioner did attenpt to send theminformation on
OCD. The evidence was not clear whether the Respondents
received the information or reviewed it.

23. Petitioner refused to vacate the prem ses and an

eviction action was filed in June 2006. A hearing was held in

10



the Grcuit Court in June and July of 2006. By court order
dat ed August 17, 2006, Respondents were awarded possession of
the property on August 31, 2006, at 11:59 p.m

24. Unfortunately, Petitioner, due to ill health, did not
begin to vacate the prem ses until a few days prior to forcible
renoval . She was not finished noving on Septenber 5, 2006, five
days after the Respondents were to be put in possession of the
property. The Respondents had the Sheriff’s Deputy renove
Petitioner fromthe premses, telling her that she shoul d have
been out a long tine ago. The MacFarlands, with a little help
from M. Bouchard, renoved the rest of Petitioner’s possessions
to the curb. During the renoval, the bottom of a box
M . Bouchard was carryi ng came undone and sone of the contents
fell onto the pavenent. One jar of food was broken. All of
these events were very distressful to Petitioner.

25. Upon learning that she would be evicted, Petitioner
began seeing Dr. Binghamin May 2006. Eventually, she was
involuntarily commtted for a short tinme and has been seeing
Dr. Bingham every two or three weeks for the | ast year.

26. The apartnent remai ned vacant for several nonths after
the eviction. Eventually, M. Bouchard noved into the unit at a
| ower rate of rent than he paid for his old apartnent but higher
than the anmount Petitioner would have paid if the new | ease had

t aken effect.
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27. As indicated, between February 2006 and April 2006,
M. and Ms. MacFarland's only contact with Petitioner was a
visit to her duplex apartnent with the realtor selling the
property and sone voice nails exchanged between them concerning
the sprinkler and air conditioning systens. Respondents had
l[ittle know edge regarding Petitioner. Even though the evidence
denonstrates that Respondents coul d have acted nore kindly and
could have better infornmed thensel ves about the circunstances of
Petitioner, there was no evidence that the w thdrawal of the
offer to renew was made based on an intent to discrimnate
agai nst Petitioner because of her nental disability. Therefore,
the Petition for Relief should be dism ssed.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.

29. Section 760.23, Florida Statutes (2001), part of
Florida's Fair Housing Act, provides in pertinent part:

(2) It is unlawful to discrimnate against
any person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection therewith, because

of race, color, national origin, sex,
handi cap, famlial status, or religion.

* % *
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(8 It is unlawful to discrimnate agai nst
any person in the terns, conditions, or
privileges of sale or rental of a dwelling
or in the provision of services or
facilities in connection with such dwelling,
because of a handicap of:

(a) That buyer or renter

* * %

(9) For purposes of subsections (7) and
(8), discrimnation includes:

* % *

((b) A refusal to nmake reasonabl e
accommodations in rules, policies,
practices, or services, when such
accomodat i ons may be necessary to afford
such person equal opportunity to use and
enj oy a dwel ling.

30. Petitioner has the burden of proving by a
pr eponder ance of the evidence that Respondents viol ated the
Florida Fair Housing Act. See 8§ 760.34(5) and 120.57(1)(j),
Fla. Stat. (2001).

31. To establish a prima facie case of housing

di scrimnation, Petitioner nust show
a) that she suffers froma handi cap
b) that Respondents knew of the handi cap;
c) that an accommopdati on of the handi cap
was necessary to afford Petitioner an equal
opportunity to use and enjoy the housing in

question; and

d) Respondent refused to make such an
acconmodat i on.
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Schanz v. Village Apartnents, 998 F. Supp. 784, 791 (E.D. Mch.

1998); U.S. v. California Mbile Hone Park Mgnt Co., 107 F. 3d

1374, 1380 (9th Cir. 1997).
32. Section 760.22, Florida Statutes, provides in rel evant
part:
(7) "Handi cap” neans:
(a) A person has a physical or nental
i mpai rment which substantially limts one or
nore major |ife activities, or he or she has
a record of having, or is regarded as
havi ng, such physical or nental inpairnent;
or

(b) A person has a devel opnental disability
as defined in s. 393.063.

33. "The Fair Housing Act defines 'handicap' to be 'a
physi cal or nental inpairnment which substantially limts one or

nore of such person's major |life activities’." Elliott v.

Sherwood Manor Mobile Hone Park, 947 F. Supp. 1574, 1577. This

definition is virtually identical to those found in the federal
Fair Housing Act, 42 U S.C. Subsection 3602(h)(defining

"“handi cap”); the Anericans with Disabilities Act, 42 U S.C
Subsection 12102(2)(A) (defining "disability"); and the
Rehabilitation Act, 29 U S.C Subsection 705(9) (B)(defining
"disability"). Under the term "handi cap” or "disability," each
of these laws provides relief only to a person with an

i mpai rment that substantially limts a nmgjor life activity. See

14



8760.22(7), Fla. Stat. I1d. at 1577-78; see also Godwi n v.

State, 593 So. 2d 211, 215, 219 (Fla. 1992).

34. The United States Suprene Court has addressed the
definition of "disability"” in the context of a case brought
pursuant to the Anmericans with Disabilities Act. In Sutton v.

United Airlines, 527 U. S. 471, 119 S.C. 2139, 2143, 114 L. Ed.

2d 450 (1999), the Court held that "the determ nation of whether
an individual is disabled should be made with reference to
measures that mtigate the individual's inpairnent."

35. The Court in Sutton relied as well on the definitions
of "substantially limts" and "major life activities" contained
in the regul ations of the Equal Enploynment Qpportunities
Comm ssi on, as foll ows:

The term "substantially limts" neans, anong
other things, "[u]nable to performa nmgjor
life activity that the average person in the
general popul ation can perform™ or
“[s]ignificantly restricted as to the

condi tion, manner, or duration under which

t he average person in the general popul ation
can performthat sane najor life activity"”
[Citation omtted.] Finally, "[n]ajor
[I]ife [a]ctivities means functions such as
caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking,

br eat hi ng, | earning, and working."

[Ctation omtted.]

Sutton, 119 S. C. at 2145.
36. The Court in Sutton observed that, in determ ning

whet her a person with a physical inpairnment is disabled under

15



the Americans with Disabilities Act, the proper inquiry is

whet her the person is substantially limted in one or nore ngjor
life activities, when the inpairnment is corrected or mtigated

t hrough the use of nedication or corrective devices. According
to the Court, the Anericans with Disabilities Act requires that
this determ nation be nmade for each individual with an

I npai rment :

A "disability" exists only where an

i mpai rment "substantially linmts" a nmgjor
life activity, not where it "mght,"
"could,"” or "would" be substantially
l[imting if mtigating neasures were not
taken. A person whose physical or nental

i mpairment is corrected by medication or
ot her neasures does not have an inpairnment
that presently "substantially limts" a
major life activity. To be sure, a person
whose physical or nental inpairnment is
corrected by mtigating neasures still has
an inmpairment, but if the inpairnent is
corrected it does not "substantially
[im[t]" a mjor |ife activity.

|d. at 2146-47. See also Al bertson's, Inc. v. Kirkingburg, 527

U.S. 555, 119 S. Ct. 2162, 2168, 144 L. Ed. 2d 518 (1999) (Error
for lower court to hold that a "nmere difference" in ability net
the statutory definition: "By transformng 'significant
restriction' into 'difference,' the court undercut the
fundanmental statutory requirenent that only inpairnents causing
"substantial limtat[ions]' in individuals' ability to perform

major life activities constitute disabilities.").
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37. In this case, Petitioner has failed to establish a
prima facie case of discrimnation in that she has failed to
denonstrate that she is handi capped within the neaning of the
Fair Housing Act. The fact that she has OCD does not nean that
she i s handi capped for purposes of the Fair Housing Act. Her
OCD nust inpair her in some mpjor life activity and that
i npai rment nust be significant.

38. The evidence showed that Petitioner functioned fairly
well in her life. She got along with sone nei ghbors and did not
get along with others. She drove, occasionally worked, cooked,
cl eaned, and sol ved problens that occurred in her life. Indeed
she handl ed the affects of her OCD fairly well. There was no
reason for the Respondents to assunme that she was handi capped
si nply because she has OCD, no acconmpdati on was requested and
there was no duty to investigate her condition further prior to
Respondents’ decision not to enter into a |lease with Petitioner.
Moreover, in this case, there was evidence to support the
Respondents withdrawal of their offer to | ease. There were at
| east two nei ghbors conpl ai ni ng about the actions of Petitioner
towards them At that point, Respondents were entitled to
decide not to enter into a | ease agreenent with Petitioner once
her current |ease termnated. After withdrawal of the offer to
| ease, Respondents could rely on the terns of the contract,

peaceful vacation of the premses and to use Florida’ s Landl ord
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Tenant Act to enforce their right to possession of the property.
Since Petitioner has not established a prinma facie case of
discrimnation, the Petition for Relief should be di sm ssed.

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is reconmended that the Florida Conmm ssion on Human Rel ati ons
enter a final order dismssing the Petition for Relief.

DONE AND ENTERED this 7th day of Decenber, 2007, in

Tal | ahassee, Leon County, Florida.

@w%ﬂmﬂ?ﬂﬁ
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of Decenber, 2007.

COPI ES FURNI SHED,

Deni se Crawf ord, Agency Cerk

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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Mel i ssa A. Posey, Esquire

Melissa A. Posey, P.A

201 East Governnent Street, Suite 36
Pensacol a, Florida 32502

Robert and Justyn MacFarl and
Sand Dune Properties

7173 Blue Jack Drive
Navarre, Florida 32566

Ceci| Howard, General Counsel
Fl ori da Conmi ssi on on Human Rel ati ons

2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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